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factors leading to these policies, this research helps to create a roadmap 
to reach a nationwide policy for the United States.  By comparing the 
current history of the United States’ same-sex marriage policies to that 
of the aforementioned countries, it is possible to develop a plan to 
achieve marriage equality in the U.S.  
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“LOVE IS PATIENT, LOVE IS KIND”2: A 
COMPARATIVE STUDY HELPING THE UNITED 
STATES REACH MARRIAGE EQUALITY 
Nicole Rush 
The marriage institution cannot exist among slaves, and one sixth 
of the population of democratic America is denied its privileges by the 
law of the land.  What is to be thought of a nation boasting of its liberty, 
boasting of its humanity, boasting of its Christianity, boasting of its 
love of justice and purity, and yet having within its own borders three 
millions of persons denied by law the right of marriage?3 




Frederick Douglas’ thoughts on marriage are now obsolete in 
American society, but the truth remains that a large population of our 
society is denied the institution of marriage.  A study conducted in 
2011 by the Williams Institute at the University of California’s School 
of Law approximates that about nine million Americans identify 
themselves as homosexual.4  That number, however, is not all-
inclusive as there are others who may not have accepted homosexuality 
as a part of their identity.5  For a country claiming to be the “land of 
the free,”6 our society is once again denying freedom as only thirty-
 
 2. MACKLEMORE & RYAN LEWIS, Same Love, on THE HEIST (Macklemore, LLC 2012) 
(citing I Corinthians 13:4 (NIV)). 
 3. FREDERICK DOUGLAS, MY BONDAGE AND MY FREEDOM 302 (John David Smith ed., 
Penguin Books 2003) (1855). 
 4. Gary J. Gates, How Many People are Lesbian, Gay, Bisexual and Transgender, THE 
WILLIAMS INSTITUTE at 1 (April 2011), http://williamsinstitute.law.ucla.edu/wp-
content/uploads/Gates-How-Many-People-LGBT-Apr-2011.pdf. 
 5. Id. 
 6. FRANCIS SCOTT KEY, THE STAR SPANGLED BANNER (1814), available at 
http://www.usa-flag-site.org/song-lyrics/star-spangled-banner.shtml.  
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two states in the U.S., plus the District of Columbia, allow same-sex 
marriage.7 
While 18 states still deny marriage to same-sex couples, other 
countries have been more generous with this liberty.  Currently, 
seventeen countries allow same-sex marriage.8  Although that leaves a 
number of countries without such freedom, a number of the 
industrialized countries provide this right to their citizens.  If the 
United States wants to be seen as the freest country in the world, same-
sex marriage would be a good nationwide policy to implement. 
Homosexual couples have been waiting patiently for their right to 
declare their love through the institution of marriage.9  Vice President 
Joe Biden declared, “It’s the civil rights of our day. It’s the issue of our 
day.”10  Continuing to deny this right to same-sex couples will only 
spread a message of inequality and disapproval to millions of 
Americans who want nothing more than to demonstrate their love 
through marriage.  This paper evaluates how this issue has been 
addressed in three industrialized countries: the Netherlands, the United 
Kingdom, and Canada.  Looking at the legislative and judicial history 
of same-sex marriage policies in each country, as well as any other 
influential factors which led to the passage of these policies, helps 
create a roadmap for the U.S.  By comparing the current history of the 
U.S. with these case studies, it is possible to develop a plan to achieve 
marriage equality. Looking at three democratic nations with slightly 
varying governmental structures could help to show the U. S. 
government how to implement similar policies. 
All three branches of the U.S. government has had a say in the 
development of our nation’s policies on same-sex marriage, but the 
judicial branch provided the most recent input.  In 1996, Congress 
passed the Defense of Marriage Act (DOMA), which defined marriage 
 
 7. States, FREEDOM TO MARRY (2014), http://www.freedomtomarry.org/states/. 
 8. The Freedom to Marry Internationally, FREEDOM TO MARRY (2014), 
http://www.freedomtomarry.org/landscape/entry/c/international. 
 9. See William N. Eskridge, Some Effects of Identity-Based Social Movements on 
Constitutional Law in the Twentieth Century, 100 MICH. L. REV. 2062, 2159 (2002). 
 10. Ashley Alman, Joe Biden Calls Gay Marriage ‘The Issue Of Our Day’, HUFF. POST, 
Sept. 16, 2013, http://www.huffingtonpost.com/2013/09/15/biden-gay-
marriage_n_3932129.html. 
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as a legal union between a man and a woman.11  DOMA ensured that 
same-sex couples could not receive the federal benefits that arise from 
being a married couple.  In 2013, this allowed for a constitutional 
challenge to DOMA.12  The Supreme Court said that Section 3 of 
DOMA was unconstitutional because it was a deprivation of liberty 
under the Fifth Amendment to same-sex couples.13  While this decision 
did not legalize same-sex marriage across the country, it was the first 
step in changing our policy in the U.S. Since this ruling, six additional 
states have passed legislation to allow same-sex marriage,14 but the 
Supreme Court recently halted same-sex marriages in Utah while the 
legislation legalizing such marriages reaches a final appeal.15  Our 
nation’s stance on same-sex marriage appears to be in limbo, so 
modeling our next steps after countries that have already successfully 




 11. Defense of Marriage Act, 1 U.S.C. § 7 (1996).  
 12. United States v. Windsor, 133 S.Ct. 2675 (2013).  
 13. Id. at 2695. 
 14. Kate Zernike, Same-Sex Marriage in New Jersey Can Begin, Court Rules, N.Y. TIMES, 
Oct. 18, 2013, http://www.nytimes.com/2013/10/19/nyregion/same-sex-marriages-in-
new-jersey-can-begin-court-rules.html?_r=0; Hawaii: Same-Sex Marriage Becomes 
Law, N.Y. TIMES, Nov. 13, 2013, http://www.nytimes.com/2013/11/14/us/hawaii-
same-sex-marriage-becomes-law.html; Illinois: Same-Sex Marriage is Legalized, N.Y. 
TIMES, Nov. 20, 2013, http://www.nytimes.com/2013/11/21/us/illinois-same-sex-
marriage-is-legalized.html; Fernanda Santos, New Mexico Becomes 17th State to 
Allow Gay Marriage, N.Y. TIMES, Dec. 19, 2013, 
http://www.nytimes.com/2013/12/20/us/new-mexico-becomes-17th-state-to-legalize-
gay-marriage.html?module=Search&mabReward=relbias%3Ar; Niraj Chokshi, 
Gallery: Gay couples wed after Oregon marriage ban struck down, WASH. POST, May 
20, 2013, http://www.washingtonpost.com/blogs/govbeat/wp/2014/05/20/gallery-gay-
couples-wed-after-oregon-marriage-ban-struck-down/; Niraj Chokshi & Reid Wilson,  
Federal judge overturns Pennsylvania same-sex marriage ban, WASH. POST, May 20, 
2013, http://www.washingtonpost.com/blogs/govbeat/wp/2014/05/20/federal-judge-
overturns-pennsylvania-same-sex-marriage-ban/. 
 15. Robert Barnes, Supreme Court Halts Same-Sex Marriages in Utah Pending Appeal, 
WASH. POST, Jan. 6, 2014, http://www.washingtonpost.com/politics/supreme-court-
halts-same-sex-marriages-in-utah-pending-appeal/2014/01/06/b1af9794-76e9-11e3-
b1c5-739e63e9c9a7_story.html. 
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II. CASE STUDIES 
 A. The Netherlands 
i. Developments in Same-Sex Marriage Policies 
The Netherlands was the first country in the world to allow same-
sex marriage, beginning on April 1, 2001.16  The country enacted a law, 
which was passed by Parliament on December 19, 2000, that enabled 
residents of the country to enter into same-sex marriages.17  The law 
states, “A marriage can be contracted by two persons of the opposite 
or same-sex.”18 At the time of the law, 62% of the Dutch population 
had no objection to same-sex marriage, which was helpful in passing 
the law.19 In a 2006 poll, that number drastically increased to an 82% 
approval rating among Dutch people.20  As time passed, the Dutch 
came to view same-sex marriage as normal, and realized that giving 
same-sex couples the right to marry did not impact their way of life.21 
A major factor behind the enactment of same-sex marriage in the 
Netherlands was the inequality in same-sex couples and adoption 
policies.22  If a same-sex couple wanted to adopt a child, only one of 
the parents actually had full parental custody of the child.23  This lack 
of equality spurred the gay community to begin an advocacy 
campaign, which aided in bringing the issues to the court system.24 The 
first attack on Dutch law revolved around the fact that the law did not 
 
 16. Christy M. Glass, Nancy Kubasek & Elizabeth Kiester, Toward a “European Model’ 
of Same-Sex Marriage Rights: A Viable Pathway for the U.S.?, 29 BERKELEY J. INT’L 
L. 132, 142 (2011).  
 17. Id. at 142-43. 
 18. BURGERLIJK WETBOEK [BW] [CIVIL CODE] book 1, art. 30 (Neth.). 
 19. Glass, supra note 16, at 143. 
 20. Celestine Bohlen, Pragmatism for Dutch on Gay Marriage, N.Y. TIMES, Dec. 7, 2000, 
http://www.nytimes.com/2012/12/08/world/europe/08iht-letter08.html?_r=0. 
 21. Id. (“I think the shift happened when people saw that it didn’t impact society in any 
way. . . while it made a big difference for the self-recognition and esteem of gay 
people.”). 
 22. Same-Sex Dutch Couples Gain Marriage and Adoption Rights, N.Y. TIMES, Dec. 20, 
2000, http://www.nytimes.com/2000/12/20/world/same-sex-dutch-couples-gain-
marriage-and-adoption-rights.html. 
 23. Id. 
 24. Glass, supra note 16, at 144. 
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contain gender classifications as a requirement to marriage.25 The 
highest court ruled that while the law did not specifically limit 
marriage to heterosexual couples, the legislative history clearly limited 
the definition to a man and a woman.26 The next argument in the court 
system included an argument that international law states marriage is 
a fundamental right, and that the rights included in the International 
Covenant on Civil and Political Rights could not be applied in a 
discriminatory fashion.27 In this instance, the court realized the 
importance of legalizing same-sex marriage and deferred the issue to 
Parliament.28  In another case, however, the court dealt with this 
international law argument by saying the European Court of Human 
Rights stated that the concept of a fundamental marriage right applies 
only to the traditional view of marriage.29  Although the court did 
recognize that there was a possibility that there might be certain 
benefits that could be argued under this discrimination rationale, since 
that was not the issue in the case, it was left to the legislature.30 
The legislature considered public opinion and began to 
contemplate alternatives to same-sex marriage which would guarantee 
to those couples the same benefits as marriage.31  The Federation of 
Dutch Associations for Integration of Homosexuality COC 
Netherlands (hereinafter, COC), the oldest gay-rights campaign in the 
world, was also developed to help create a gay rights movement.32 The 
 
 25. Nancy G. Maxwell, Opening Civil Marriage to Same-Gender Couples: A Netherlands-
United States Comparison, 18 ARIZ. J. INT’L & COMP. LAW 141, 143 (2001). 
 26. Id. 
 27. G.A. Res. 2200A (XXI), 21 U.N. GAOR, Supp. No. 16 at 52, U.N. Doc. A/6316 
(1966)(“The family is the natural and fundamental group unit of society and is entitled 
to protection by society and the State.); All persons are equal before the law and are 
entitled without any discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status. Id. at art. 26. 
 28. Maxwell, supra note 25, at 145. 
 29. Cossey v. United Kingdom, 184 Eur. Ct. H.R. (ser. A) (1990). 
 30. Maxwell, supra note 25, at 147; see also Glass, supra note 16, at 145. 
 31. Glass, supra note 16, at 145. 
 32. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 
(last visited Feb. 4, 2014). 
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group was founded in 1946.33  Besides helping directly in the 
Netherlands, the COC has consultative status with the U.N., helping 
other countries in their own gay-rights movement.34  In 1998, same-
sex couples could register their relationship with the government under 
the title of partnerships.35  There was still one major difference between 
marriage and partnerships, and that related to children and adoption.36 
For example, a male is automatically considered a child’s father if the 
child is born into a marriage, while no such relationship is established 
in a partnership.37  Adoption also was limited to married heterosexual 
couples.38  A committee, the Kortmann Committee, was set up to 
determine the consequences of both same-sex marriage and same-sex 
adoption in 1997.39  Due to this committee report, a change was made 
to Dutch Civil Law in 1999,40 which allowed a homosexual parent to 
legally adopt a child of their partner.41  The report also stated that the 
only way that equality could be reached for homosexuals was to allow 
civil marriages; however, the Cabinet decided to ignore the advice of 
the committee regarding marriage rights.42 
While the equality regarding children helped to show the need for 
change in Dutch law, a transition in political party control was yet 
another factor that led to the development of same-sex marriage 
policies.  A Dutch legislator, Boris Dittrich, made it his mission to 
bring same-sex marriage legislation into Parliament.43  Parliament 
entered an era of more liberal policies that opened the door for same-
sex marriage.44 Similar to the U.S., there was great debate in 
Parliament regarding same-sex marriage. The equality argument 
 
 33. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 
(last visited Feb. 4, 2014). 
 34. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 
(last visited Feb. 4, 2014).  
 35. Bohlen, supra note 20.  
 36. Wendy M. Schrama, Registered Partnership in the Netherlands, 13 INT’L J. L. POL’Y 
& FAM. 315, 316 (1999). 
 37. Id. 
 38. Id. at 320. 
 39. Maxwell, supra note 25, at 152. 
 40. Schrama, supra note 36, at 321. 
 41. BW, supra note 18, at book 1, art. 243t.  
 42. Maxwell, supra note 25, at 153-54. 
 43. Glass, supra note 16, at 147. 
 44. Glass, supra note 16, at 147. 
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became a front-runner in the debate, arguing that not allowing same-
sex marriage violated equality under the law.45  The rebuttal was that 
since homosexual couples could not procreate, they were not similarly 
situated and therefore could not be treated as equals with heterosexual 
couples.46 
The lower house of Parliament was angered by the inaction of the 
Cabinet and commenced legislation granting the right of same-sex 
marriage.47  Unfortunately, this legislation was never introduced 
because it was started on the final day of Parliament’s session.48 
General elections were held soon after and a more liberal Parliament 
came into existence.49  By July 8, 1999, a bill was introduced into 
Parliament changing the definition of marriage, at least for civil 
ceremonies.50  In the final debate in Parliament, Otto Vos suggested 
that the real basis of marriage should be the love between the two 
partners, and the Dutch Parliament agreed.51  With the support of 109 
members, the lower house passed the legislation.52  Three days later, 
the upper house passed the legislation and the Queen and Minister of 
Justice signed the law, which enacted the first same-sex marriage law 
in the world.53 
ii. Can the U. S. take notes? 
Perhaps, if nothing else, the U.S. can consider the words of the 
former Mayor of Amsterdam, Job Cohen: “In the Netherlands, we have 
gained the insight that an institution as important as marriage should 
 
 45. Stanley Kurtz, Going Dutch? (Lessons of the same-sex marriage debate in the 
Netherlands), THE WEEKLY STANDARD, May 23, 2004, 
http://www.weeklystandard.com/Content/Public/Articles/000/000/004/126qodro.asp#. 
 46. Id. 
 47. Maxwell, supra note 25, at 154. 
 48. Maxwell, supra note 25, at 154. 
49. Maxwell, supra note 25, at 154. 
 50. Maxwell, supra note 25, at 154-55. 
 51. Glass, supra note 16, at 149; see also Kurtz, supra note 45 (“Proceeding on the basis 
of the notion that love between two partners forms the most important driving force in 
selecting one of the forms of relationship, there is absolutely no reason, objectively, to 
distinguish between heterosexual love and homosexual love.”). 
 52. Glass, supra note 16, at 149. 
 53. Maxwell, supra note 25, at 157. 
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be open to everyone.”54  Marriage has always been a fundamental right 
in this nation,55 and with the Supreme Court’s recent ruling to striking 
down the country’s current definition of marriage, the U.S. might need 
to apply that right to both hetero and homosexual marriages. Even with 
the differences between the two governmental systems, most 
specifically the lack of federalism in the Netherlands, some of the 
arguments are still applicable to the U.S.  The U.S. has a foundation of 
equality built into our laws,56 so looking into the equality argument, for 
both domestic and international laws, could set the U.S. on the path to 
achieving equality.  It appears that the U.S. has faced a number of 
obstacles that the Netherlands also faced, so the Netherlands’ history 
is a positive starting point to show that the U.S. can make a nationwide 
policy to allow the right of same-sex marriage. 
 B. The United Kingdom 
i. Developments in Same-sex Marriage Policies 
While the Netherlands was the first country to allow same-sex 
marriage, the United Kingdom became the most recent country to 
allow the right.57  In England and Wales, same-sex couples cannot 
marry until March 29, 2014.58  In Scotland, same-sex marriages will 
begin sometime in autumn.59  The debate in the United Kingdom was 
extremely divided on the topic of same-sex marriage, but it was signed 
into law in July 2013, for England and Wales.60  Scotland more recently 
granted the right for same-sex couples to marry when it passed 
 
 54. Sonia Bychkov Green, Currency of Love: Customary International Law and the Battle 
for Same-Sex Marriage in the United States, 14 U. PA. J.L. & SOC CHANGE 53, 94 
(2011) (citing Amsterdam Holds First Legal Gay Marriages, INDEPENDENT (United 
Kingdom), Apr. 2, 2001, available at Westlaw 2001 WLNR 7076913).  
 55. Windsor, 133 S. Ct. at 2711. 
 56. U.S. CONST. amend. V; U.S. CONST. amend. XIV, § 1-5.  
 57. Same-sex marriage becomes law in England and Wales, B.B.C. NEWS (July 17, 2013), 
http://www.bbc.com/news/uk-politics-23338279. 
 58. Same-sex weddings to begin in March, B.B.C. NEWS, Dec. 10, 2013, 
http://www.bbc.com/news/uk-25321353. 
 59. Scotland’s same-sex marriage bill is passed, B.B.C. NEWS, Feb. 4, 2014, 
http://www.bbc.com/news/uk-scotland-scotland-politics-25960225. 
 60. Same-sex marriage becomes law in England and Wales, supra note 57. 
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legislation on February 4, 2014.61  While the legislation passed, it has 
not yet gone into effect, so same-sex couples must still wait for their 
right to marry.  The United Kingdom had a number of obstacles to 
overcome throughout the years. Consequently their legislative history 
may be enlightening for the United States. 
The debate in England started as far back as 1981, when the 
European Court of Human Rights (hereinafter, ECHR) decided a case, 
Dudgeon v. United Kingdom, in which the court decriminalized 
homosexual sexual conduct.62  The ECHR stated that a person must 
have a protected right for actions regarding his private, family life.63 
Even after the rulings from the ECHR, the United Kingdom still ranked 
last in Europe for discrimination against the gay community.64  In 
Fitzpatrick v. Sterling Housing Association, Ltd., the House of Lords 
stated that a same-sex partner was not the same as a husband or wife, 
and therefore, could not succeed in a statutory tenancy.65 While 
seemingly minor, this ruling ensured that any statute that read husband 
and wife would not apply to same-sex couples.66 
The United Kingdom realized their discriminatory practices 
regarding same-sex couples and attempted to make strides in the late 
1990s.67  Same-sex couples slowly gained some rights until the United 
Kingdom recognized same-sex partnerships in 2001.68  These 
partnerships were given little to no legal acknowledgement until the 
ruling in Mendoza v. Ghaidan overturned Fitzpatrick.69  Relying on the 
 
 61. Scotland’s same-sex marriage bill is passed, supra note 59.  
 62. Andrew Flagg, Civil Partnerships in the United Kingdom and a Moderate Proposal 
for Change in the United States, 22 ARIZ. J. INT’L & COMP. LAW 613, 617 (2005); 
Dudgeon v. United Kingdom, (1983) Series A, No. 59; 5 E.H.R.R. 573.   
 63. Flagg, supra note 62, at 617. 
 64. Flagg, supra note 62, at 619. 
 65. Flagg, supra note 62, at 620; Fitzpatrick v. Sterling Housing Association Ltd., (2000) 
79 P. & C.R. D4 (1999). 
 66. Flagg, supra note 62, at 620.  
 67. See generally YUVAL MERIN, EQUALITY FOR SAME-SEX COUPLES: THE LEGAL 
RECOGNITION OF GAY PARTNERSHIPS IN EUROPE AND THE UNITED STATES 355 (Univ. 
of Chicago Press 2002). 
 68. Id. 
 69. Flagg, supra note 62, at 620; Mendoza v. Ghaidan, (2003) 1 P. & C.R. DG14 (2002). 
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Human Rights Act of 1998,70 the court used a broad interpretation of 
husband and wife. Unlike the United States Supreme Court, the court 
of the House of Lords could not invalidate legislation, but could only 
mark it with a “declaration of incompatibility,” which had no legal 
significance.71  Same-sex couples continued to gain rights in 2002, 
when the Adoption and Children Act was passed allowing same-sex 
couples to adopt children.72 
Finally, in 2004, the United Kingdom enacted the Civil 
Partnership Act, which legally recognized same-sex couples.73  This 
Act gave couples in civil partnerships most of the same rights as 
married couples.74  Although originally civil partnerships had to be 
completely secular, the law changed with the passage of the Equality 
Act in 2010.75  A church could agree to recognize civil partnerships if 
they wanted.76  Allowing for civil partnerships helped to quiet the gay 
community, creating an appearance of equality;77 however, critics 
noted that problems existed regarding recognition internationally, 
which created the effect of a second-rate relationship.78  While the 
United Kingdom would recognize civil partnerships, they would not 
extend recognition to valid same-sex marriages from other countries.79  
This showed same-sex couples that civil partnerships were not 
marriages.80 
Private international law became a problem soon after the passage 
of the Civil Partnership Act, when countries would not recognize valid 
 
 70. Human Rights Act, 1998, c. 42, § 3(1) (U.K.) (“So far as it is possible to do so, 
primary legislation and subordinate legislation must be read and given effect in a way 
which is compatible with the Convention rights.”). 
 71. Brigitte Clark, Jurisprudence and Conflicts of Law – Possible Messages For and From 
the UK Supreme Court, 18 NEW ENG. J. INT’L & COMP. L. 1, 4-5 (2012). 
 72. Adoption and Children Act, s. 50 Adoption by couple, UK ST 2002 c. 38 Pt 1 c. 3 s. 
50, 2002 (“An adoption order may be made on the application of a couple where both 
of them have attained the age of 21 years.”). 
 73. Flagg, supra note 62, at 623. 
 74. Flagg, supra note 62, at 623. 
 75. Clark, supra note 71, at 6-7. 
 76. See Clark, supra note 71, at 7.   
 77. See Flagg, supra note 62, at 624. 
 78. See Clark, supra note 71, at 7-9. 
 79. See Clark, supra note 71, at 7-8. 
 80. See Clark, supra note 71, at 8.  
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same-sex marriages from other places.81  While the idea of comity 
appeared to be a uniform practice across the world,82 the ability to 
marry is determined by the law of a party’s prenuptial domicile.83  This 
meant that if a same-sex couple lived in England and went to the 
District of Columbia to get married, the marriage would not be 
recognized because England, their place of domicile, did not 
acknowledge same-sex marriage.  The U.S. faces similar problems 
between states that do and do not recognize same-sex marriage. With 
the different treatments between homosexual and heterosexual 
couples, cries of discrimination were becoming more common in the 
United Kingdom.84 
Starting in 2013, legislation went before Parliament debating the 
legalization of same-sex marriage.85  Prime Minister David Cameron 
proposed the plan, which was first passed by the House of Commons.86 
After a two-day debate the House of Lords also backed the same-sex 
marriage plan.87  The same-sex marriage law gained Royal Assent and 
became law on July 17, 2013.88  The Marriage (Same-sex Couples) Act 
2013 said that marriage of same-sex couples is lawful.89 
While also a part of the United Kingdom, Scotland did not grant 
the right for same-sex couples to marry with the passage of the 
Marriage (Same-sex Couples) Act 2013.  Rather, that right was granted 
 
 81. See Clark, supra note 71, at 9. 
 82. If a marriage is good by the laws of the country in which it is effected, it is good all the 
world over, no matter whether the proceeding or ceremony which constituted marriage 
according to the law of the place would not constitute marriage in the country of the 
domicile of one or other of the spouses. See Berthiaume v. Dastous, [1930] A.C. 79, 
83 (U.K.). 
 83. Clark, supra note 71, at 9. 
 84. Clark, supra note 71, at 9. 
 85. See generally John F. Burns & Alan Cowell, British House of Commons Approves Gay 
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http://www.bbc.com/news/uk-politics-22605011.  
 87. Gay marriage bill: Peers back government’s plans, B.B.C NEWS, June 5, 2013, 
http://www.bbc.com/news/uk-politics-22764954.  
 88. Same-sex marriage becomes law in England and Wales, supra note 57. 
 89. Marriage (Same-sex Couples) Act, 2013, c. 30, § 1(1) (U.K.) (“Marriage of same-sex 
couples is lawful.”). 
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with the passage of the Marriage and Civil Partnership (Scotland) Bill 
on February 4, 2014.90  The bill contained amendments to their existing 
Marriage (Scotland) Act 1977 including that a spouse means either, 
“(a) in the case of a marriage between persons of different sexes, a wife 
in relation to her husband or a husband in relation to his wife; and (b) 
in the case of a marriage between persons of the same sex, one of the 
parties to the marriage in relation to the other.”91 
Legislation was first introduced in June 2013, and was debated in 
committee for some time.92  Alex Neil, Scotland’s Secretary of Health, 
showed support for the legislation, stating, “A marriage is about love, 
not gender. And that is the guiding principle at the heart of this bill.”93 
Additionally, he declared, “We are striving to create a Scotland that is 
fairer and more tolerant, where everyone is treated equally. That is why 
we believe that same sex couples should be allowed to marry.”94  Like 
the legislation passed in England and Wales, Scotland’s legislation 
showed that equality is a guiding force behind allowing same-sex 
marriage. For Scotland’s legislation to pass through Parliament, there 
were three stages of voting.95  The first stage was passed on November 
20, 2013.96  Parliament looked at the general principles of the bill and 
decided if the bill had enough grounds to continue.97  After the bill 
passed stage one, Parliament examined the bill line by line, and made 
amendments that they felt were necessary.98  In this stage, opponents 
to the bill made several changes in an attempt to lessen the overall 
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effect of the bill, but those amendments were rejected.99  The bill 
passed stage two on January 16, 2014.100  The bill finally passed stage 
three by an overwhelming majority on February 4, 2014.101  The bill 
still requires Royal Assent to become an official act of Parliament.102 
Since the Queen signed a law last year granting same-sex marriages in 
England and Wales, Royal Assent should easily be achieved. 
ii. Can the U.S. take notes? 
Prime Minister David Cameron believes that the whole world can 
take after the English Parliament.103  Mr. Cameron hopes to set an 
example with this Act, stating, “I’ve told the Bill team I’m now going 
to reassign them because, of course, all over the world people would 
have been watching this piece of legislation and we’ve set something, 
I think, of an example of how to pass good legislation in good time.”104 
While there are still differences in governmental structure, both the 
United Kingdom and the U.S. are comprised of multiple states, which 
puts a system of federalism in place. Since the United Kingdom 
developed their same-sex marriage policy after problems with 
international recognition of same-sex relationships, the United States 
might be able to use the same argument.  If the U.S. does not recognize 
valid same-sex marriages, any type of same-sex union the U.S. does 
allow would be seen as inferior to marriage, and therefore, would give 
the gay rights movement an equal protection argument.  Another 
helpful factor was that Mr. Cameron took charge and promised this 
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law would be enacted by 2015.105  Thus, if a policy maker in the U.S. 
took positive steps to propose same-sex marriage legislation, our 
country could be on its way to a policy change.  In fact, with the latest 
stand from the Justice Department,106 Attorney General Eric Holder 
could be one of the leaders in getting a nationwide same-sex policy.107 
Mr. Holder stated that all federal employers must give marriage 
benefits to those couples with a valid same-sex marriage regardless of 
whether their state allows same-sex couples to marry.  He also told the 
States’ Attorney Generals that they are not required to defend a state 
law banning same-sex marriage if they believe it to be 
discriminatory.108 
 C. Canada 
i. Developments in Same-sex Marriage Policies 
Canada was the fourth country in the world to give same-sex 
couples the right to marry, when they enacted legislation in July 
2005.109  Canada’s gay rights movement was extremely effective and 
eventually led to the right to marry.110  In 1969, the Canadian 
government repealed their sodomy laws, which granted the first rights 
to same-sex couples.111 Soon after, gay rights marches began to take 
place in order to achieve equality in employment, housing, and 
immigration.112  By 1985, every jurisdiction in Canada prohibited 
discrimination based on sexual orientation.113  The provinces relied on 
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Section 15 of the Canadian Charter of Rights and Freedoms,114 and 
legislative reforms were made based on a principle of equality.115 
Starting in 1992, provinces of Canada started to change their 
definitions of spouse in various statutes to include same-sex couples.116 
In 1999, same-sex couples were granted benefit rights, including 
survivor benefits.117  In 2002, Parliament enacted legislation that 
allowed federal statutes to apply equally to both unmarried 
heterosexual and homosexual couples,118 although this legislation 
specifically stated that it did not affect the existing definition of 
marriage.119 
In Canada, Parliament has always had the exclusive capacity to 
determine who can enter into marriage, but leaves any formalities of 
marriage to the provinces.120  This is essentially like the federalism 
system set up in the U.S., except nowhere in the Canadian legislation 
is there a definition of marriage.121  One major difference exists 
between the U.S. system and Canada; the Canadian national 
government is responsible for making family law,122 while that is left 
to the states in the U.S.123 
The first two judicial challenges in Canada failed based on the 
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a wife.124  However, a provincial Ontario court finally ruled that 
defining marriage in terms of opposite sex couples was an 
infringement on Section 15 of the Canadian Charter of Rights and 
Freedoms.125  The Ontario Court of Appeals upheld this decision and 
Ontario was the first province to allow same-sex marriage in Canada.126 
The province of British Columbia quickly followed suit, when it 
allowed same-sex marriage to begin in 2003.127  Six other Canadian 
provinces soon enacted similar legislation.128 
In the federal government, the House of Commons Standing 
Committee on Justice and Human Rights was formed to debate the 
policy of same-sex marriage.129  After the ruling in the Ontario court 
system, this committee immediately gave support to the same-sex 
marriage movement.130  In 2003, the Supreme Court of Canada 
announced that it would not appeal the decisions in Ontario or British 
Columbia.131  Additionally, the Court also was given a copy of a bill 
that would legalize same-sex marriage across the country to determine 
if Parliament had the power to enact such legislation.132  The Supreme 
Court of Canada issued a decision in 2004, which stated that 
Parliament did have the necessary power to enact legislation, but that 
religious institutions would not be required to perform same-sex 
ceremonies against their will.133 
The Civil Marriage Act states, “Marriage, for civil purposes, is the 
lawful union of two persons to the exclusion of all others.”134  The act 
also guarantees that no religious institution is required to perform 
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same-sex marriages without their consent.135  The bill received Royal 
Assent on July 20, 2005.136  Even though the proposed legislation was 
made law in 2005, it was challenged in 2006.137  With an even greater 
margin of victory than with the original same-sex marriage bill, the 
challenge was defeated and the law was kept intact.138 This result 
suggested that the same-sex marriage movement has only continued to 
gain popularity with time.139 
ii. Can the U.S. take notes? 
Canada and the U.S. have very similar governmental systems.140 
The common history of starting as British colonies resulted in similar 
structure with both governments, including the importance of 
federalism between the provinces-states and the national 
government.141  Like the United States, the Canadian provinces have 
the power to determine the formalities of marriage.142  Even with this 
policy in effect, the Canadian Parliament could still pass a nationwide 
policy to allow same-sex marriage.143  While our systems are not 
exactly the same, the U.S. might be able to follow the path taken by 
Canada.  The U.S. already has states that have enacted same-sex 
marriage policies.  If the federal government takes an interest in the 
topic, the U.S. could be on its way to marriage equality. In fact, a 
number of the strides made regarding same-sex marriage cite Canadian 
jurisprudence to explain the result.144 
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 D. The United States 
i. Developments in Same-sex Marriage Policies 
Before trying to model U.S. politics after other countries that have 
successfully implemented same-sex marriage policies a look into the 
development of our current policy is necessary.  Currently thirty-two 
states and the District of Columbia allow same-sex marriage.145  Since 
the enactment of the Constitution, the role of defining domestic 
relations, such as husband/wife and parent/child, has always belonged 
to the states.146  Each state has the power to enact its own legislation 
regarding marriage, as long as national law does not preempt it. 
The gay rights movement in America had a rather recent 
development, only beginning around the 1950s.147  In fact, prior to that 
time, homosexuals were not a targeted group in our society, although 
sodomy was a crime.148 America went through a period of fear of 
homosexuality, and homosexuals no longer wanted to freely identify 
themselves as gay.149  Sodomy was not only a crime, but it also carried 
a threat of imprisonment if the participants were caught.150 
Homosexuals also kept their identity a secret in the areas of 
employment and housing for fear that their status could impact those 
aspects of their lives.151  It became difficult for same-sex couples to 
adopt children, and some homosexual parents even lost custody of 
their children152 because people believed that homosexuality would 
have an adverse effect on the lives of children.153  Almost all aspects 
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of life were affected for people just by identifying as homosexual and 
no real strides were made in the gay rights movements until the 
1990s.154 
The first step in same-sex policies in the U.S. actually came from 
an interracial marriage case.155  The court ruled in Loving v. Virginia 
that marriage is a fundamental right and to deny that right to people is 
a deprivation of due process of law.156  Loving gives the same-sex 
marriage movement an argument that everyone has a right to marry; as 
stated clearly by the Supreme Court.  However, that argument did not 
hold much muster for same-sex couples. The road for gay activists was 
not easy, with the Supreme Court handing down a decision upholding 
the criminalization of sodomy in Bowers v. Hardwick in 1986.157 
Arguably, this ruling put the gay rights movement into motion because 
it designated homosexuals as a minority group, which created another 
argument for same-sex couples to use in their struggle.158 
While the Supreme Court stated that sodomy was still illegal, 
many states attempted to make their own rulings regarding same-sex 
marriage.  In 1993, Hawaii was the first state that successfully stated 
that denying a marriage license solely on the fact that a couple was the 
same sex was unconstitutional according to their existing marriage 
laws.159  The Hawaii court determined this was discrimination founded 
on sex, a standard which required the state to justify its denial of the 
right to marriage at a heightened level of scrutiny.160  Unfortunately for 
the people of Hawaii, an amendment to their state constitution quickly 
took away this victory for same-sex couples.161  The amendment stated, 
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“The legislature shall have the power to reserve marriage to opposite-
sex couples.”162  However, this case showed the nation that same-sex 
couples wanted to fight for their relationships to be recognized by the 
rest of society.163 
Alaska was also on the forefront for same-sex marriage reform.  
In 1998, a judge ruled that there was a fundamental right to choose 
one’s partner, and a state had to show a compelling interest as to why 
same-sex marriage was not allowed.164  This struck fear into a number 
of residents, and, like Hawaii, Alaska quickly enacted an amendment 
to their constitution banning same-sex marriage.165  Even though 
neither of these rulings changed any laws in these states, they showed 
that if discrimination based on sexual orientation required passing 
strict scrutiny, states were going to have a difficult time meeting their 
burden of proof. 
In 1996, the federal government took a stance on same-sex 
marriage through the passage of DOMA.166  Section 3 defined marriage 
as a union between a man and a woman.167  Additionally, section 2 of 
DOMA allowed states to refuse to recognize same-sex marriages from 
other states.168  This section was to ensure that, in the event one state 
granted same-sex couples the right to marry, the Full Faith and Credit 
Clause in the Constitution would not require the remaining states to do 
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so.169  Signed into law by President Clinton, DOMA did not ban same-
sex marriage, but rather, for the purposes of federal law, declared 
same-sex marriages invalid.170  This law was supposed to help clarify 
the necessary recognition between states and the federal government 
for valid same-sex marriages.171  A number of states followed the 
federal government and enacted a version of DOMA that applied to 
their state laws.172  As time passed, policies regarding same-sex 
marriage began to change, and the constitutionality of DOMA began 
to be questioned.173 
While not directed at same-sex marriage, the Supreme Court 
handed down a decision in Romer v. Evans that started to help the gay 
rights movement.174  In the 1996 ruling, the Supreme Court stated that 
the Colorado constitutional amendment that denied homosexuals the 
right to be protected from discrimination was unconstitutional because 
it denied the group equal protection under the law.175  The Court relied 
on the fact that the amendment did not even pass rational basis, but the 
Court refused to state which scrutiny test was proper for discrimination 
based on sexual orientation.176  This ruling would eventually lead to 
the first state in the U.S. to allow same-sex marriage.177 
In 1999, the Vermont Supreme Court ruled that denying benefits 
to same-sex partners that were offered to married couples was a 
violation of the Common Benefits Clause of the Vermont 
Constitution.178  The Common Benefits Clause had similarities to both 
the Equal Protection Clause in the U.S. Constitution and Section 15 of 
Canada’s Charter, and the court stated that both groups deserved to be 
given equal treatment under the law.179  In reaction to this ruling, the 
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Vermont legislature created civil unions in 2000, which granted same-
sex couples all of the rights of married couples under state law.180 
In 2003, same-sex marriage advocates gained another victory 
when the Supreme Court overturned Bowers in Lawrence v. Texas.181 
Most states had stopped following the law set out in Bowers, but it was 
still an achievement for the gay rights movement.182 The most 
interesting development from this case was the Court’s rationale. First, 
the Court looked to the fact that the European Court of Human Rights 
ignored the Supreme Court’s ruling in Bowers, and granted the right of 
sodomy as a right to privacy in the home.183  This showed the Court’s 
willingness to take other countries’ policies into consideration.  It also 
created a right to privacy in the home that would eventually become 
an argument in same-sex marriage debates.184  In addition, the Court 
said that moral disapproval was not a legitimate state interest,185 
making it difficult for state governments to produce a legitimate 
interest that kept homosexuals from their fundamental right to 
marry.186  Justice Scalia, who authored a dissent in Lawrence, stated 
that, “Today’s opinion dismantles the structure of constitutional law 
that has permitted a distinction to be made between heterosexual and 
homosexual unions, insofar as formal recognition in marriage is 
concerned.”187 
In 2004, Massachusetts made national news as the first state to 
legalize same-sex marriage.188  At this point, five states and the District 
of Columbia recognized domestic partnerships, fours states had civil 
unions, and one state granted reciprocal benefits to same-sex couples, 
but no state had reached the point of granting same-sex marriages.189 
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The Supreme Court of Massachusetts ruled that denying marriage to 
same-sex couples could not pass rational basis in respect to the Due 
Process and the Equal Protection Clauses.190  The Massachusetts court 
gave the legislature a certain time frame to comply with their ruling.191 
The Massachusetts senate inquired whether civil unions would meet 
the necessary requirements for equality.192 In an advisory opinion, the 
court stated that civil unions created a stigma of exclusion, and only 
marriage would result in full equality for same-sex couples.193 
The Massachusetts law was said to be “the wedding bell heard 
around the world.”194  As a result, a number of constitutional challenges 
arose across the country.195  Unfortunately, most of these challenges 
ended unsuccessfully, dissatisfying gay right activists who only gained 
the right to domestic partnerships or civil unions instead of marriage.196  
Even more disheartening, seven states banned same-sex marriage in 
2006.197  Progress was made, for example, when the California 
Supreme Court ruled in 2008 that same-sex couples had a right to 
marry. However, that progress later came to a halt,198 specifically when 
California voters passed Proposition 8, which banned same-sex 
marriages.199 
Finally in 2008, Connecticut joined Massachusetts and stated that 
same-sex couples were entitled to the right to marry.200  This ruling 
 
 190. Wojcik, supra note 160, at 657. 
 191. Bala, supra note 132, at 224. 
 192. Bala, supra note 132, at 224. 
 193. Bala, supra note 132, at 224. 
 194. Tracy Baim, Massachusetts Marriage Victory, WINDY CITY TIMES, Nov. 19, 2003, 
http://www.windycitymediagroup.com/lgbt/Massachusetts-Marriage-
Victory/480.html. 
 195. Bala, supra note 132, at 225. 
 196. See Wojcik, supra note 160, at 679. 
 197. Wyatt Buchanan, Same-sex marriage: 7 states OK ban – but it trails in Arizona, 
SFGATE, Nov. 8, 2006, http://www.sfgate.com/news/article/Same-sex-marriage-7-
states-OK-ban-but-it-2484348.php.   
 198. Lois A. Weithorn, Can a Subsequent Change in Law Void a Marriage that was Valid 
at Its Inception? Considering the Legal Effect of Proposition 8 on California’s 
Existing Same-Sex Marriages, 60 HASTINGS L.J. 1063, 1063 (2009).  
 199. Hollingsworth v. Perry, 130 S.Ct. 705, 707 (2010).  
 200. Daniela Altimari, Moods of a Milestone; A Variety of Emotions as Same-Sex Marriage 
Licenses Become Available Today; Gay Rights, HARTFORD COURANT, Nov. 12, 2008, 
at A1, also available at http://articles.courant.com/2008-11-
12/news/gaywed1112.art_1_same-sex-marriage-marriage-licenses-gay-rights.  
UB Journal of International Law  Vol. III, No. I 
116 
resulted in a number of other states granting marriage equality. In 
2009, Iowa,201 Vermont,202 New Hampshire,203 and the District of 
Columbia204 all passed legislation that allowed same-sex couples to 
marry.  Massachusetts, Connecticut, and Iowa were based on rulings 
from the highest court in the state and said same-sex couples had a 
legal right to marry.205  The changes in Vermont and New Hampshire 
were the result of actions taken directly by the state legislature.206  The 
Maine legislature passed a law allowing same-sex marriage in 2009, 
but the voters in Maine struck down the legislation in referendum.207 
After this initial influx of actions that allowed for same-sex 
marriage, the topic seemed to cool off in the U.S. In 2010, Judge 
Vaughan Walker, a U.S. District Court Judge in California, ruled that 
Proposition 8 was unconstitutional because it denied same-sex couples 
due process and equal protection.208  Besides that action, no real 
progress was made in the U.S. regarding same-sex marriage. 
According to a Gallup Poll in 2010, 53% of the country still opposed 
legalizing gay marriage.209 
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In 2011, the federal government finally encouraged progress for 
the gay community. President Obama stated that DOMA was 
unconstitutional and that the Department of Justice would no longer 
defend cases against same-sex couples.210  In fact, U.S. Attorney 
General Eric Holder informed Congress that the Justice Department’s 
official position would be that DOMA was a violation of the Equal 
Protection Clause.211 
This federal stance again sparked the same-sex marriage debate 
across the country. New York became the next state to pass legislation 
that authorized same-sex marriage in June of 2011.212  In 2012, 
Washington State became the seventh state to legalize same-sex 
marriage.213  Like New York, same-sex marriage was achieved by 
actions of the legislature but had to survive a referendum challenge by 
the people of Washington.214 In November of 2012, the Washington 
voters approved gay marriage with Referendum 74 getting 52% of the 
vote.215  Two more states also left the decision in the hands of their 
voters.  On the 2012 ballots for Maryland and Maine there was a 
referendum on same-sex marriage.216  Both states ratified the referenda, 
with Maryland reaching 52% approval and Maine achieving 53% 
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approval.217  These three were the first states that were able to pass 
legislation by popular vote.218 
Voters could have been helped by the fact that President Obama 
came out to publicly support gay marriage earlier in 2012.219 When the 
President spoke on DOMA he never expressly made a statement 
regarding gay marriage, but he did finally state that same-sex couples 
should have the right to get married.220 In his 2013 inaugural address, 
President Obama said, “Our journey is not complete until our gay 
brothers and sisters are treated like anyone else under the law — for if 
we are truly created equal, then surely the love we commit to one 
another must be equal as well.”221 That statement showed America that 
the Obama Administration was clearly in support of taking action to 
ensure equality by allowing same-sex couples to marry. 
The U.S. Supreme Court finally granted certiorari in two cases on 
the topic of same-sex marriage for their 2013 term.222  The Supreme 
Court ruled on the California case regarding the legality of Proposition 
8, as well as the case considering the legality of DOMA regarding the 
denial of federal benefits to legally married same-sex couples.223  
While the Court was still deciding the appropriate outcome of these 
cases, three additional states authorized the right for same-sex couples 
to marry.  Rhode Island became the next state in the nation to allow 
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same-sex marriages through action by the legislature.224  Delaware 
became the eleventh state to legalize gay marriage shortly after Rhode 
Island.225 Like Rhode Island, Delaware enacted this policy through 
legislative action.226  Shortly after Delaware, the Governor of 
Minnesota signed same-sex marriage into law in Minnesota.227 
Prior to the Supreme Court’s rulings, twelve states had legalized 
gay marriage.  On June 26, 2013, the Supreme Court handed down two 
victories to the gay rights movement.228  First, the court struck down 
section 3 of DOMA, which meant that the federal government had to 
now recognize valid same-sex marriages in regards to federal 
benefits.229  The Court ruled that DOMA acted to create “second-class 
marriages” under federal law.230  The Court added, “DOMA writes 
inequality into the entire United States Code.”231  In justifying its 
ruling, the Court stated that DOMA was an unconstitutional 
deprivation of liberty under the Fifth Amendment.232  This ruling is 
believed to be a stepping-stone to potential arguments for a nationwide 
same-sex marriage policy.233 
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The other victory for same-sex couples came from California and 
Proposition 8.  The Supreme Court ruled that only California officials 
could appeal the decision of the District Court ruling Proposition 8 
unconstitutional.234  Since the public officials decided not to appeal the 
ruling of the District Court, the petitioners did not have standing to 
appeal the ruling.235  This meant that the appeals were without basis 
and the ruling of the District Court stands, making Proposition 8 
unconstitutional.236  This ruling, which legalized same-sex marriage in 
California, was extremely limited because the Court did not rule on the 
merits of the case.237   If a properly appealed case makes its way 
through the legal system, hopefully the Court will grant certiorari and 
rule on the merits. 
The Supreme Court rulings acted to allow federal recognition of 
valid same-sex marriages and legalized same-sex marriages in 
California, but the reactions in a number of states might be more 
important to achieving a nationwide same-sex marriage policy.  New 
Jersey was the first state to react, with a Superior Court judge ruling 
that the state had to allow gay marriage because the Supreme Court 
stated that same-sex couples had to receive the same federal benefits 
as heterosexual couples.238  While the state had enacted civil unions, 
couples in civil unions could not receive the same benefits as married 
couples, and, therefore, same-sex couples were not given equal 
protection under the law.239  The governor of New Jersey decided 
against an appeal, noting, signals from the court and the march of 
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history were against him.240  New Jersey became the fourteenth state 
to legalize same-sex marriage.241 
Hawaii was the next state to pass a same-sex marriage policy.242 
The Governor of Hawaii called the legislature for a special session to 
reach a compromise measure on same-sex marriage.243  Since DOMA 
was overturned, the legislature was able to reach a consensus and 
enacted legislation on same-sex marriage.244  Shortly after this victory 
in Hawaii same-sex marriage activists got another victory in Illinois.245 
The Illinois legislature passed a measure creating what the Illinois 
governor hopes could be a model for the rest of the United States.246 
Next, New Mexico joined the marriage equality movement when the 
New Mexico Supreme Court ruled that the “protections and 
responsibilities that result from the marital relationship shall apply 
equally” to both same-sex and opposite-sex couples.247  New Mexico 
relied on the equal protection clause of its state constitution as 
justification for the ruling.248 
The Oregon courts also made a ruling that their ban against same-
sex marriage was unconstitutional.249  The Oregon attorney general 
said there was no basis for an appeal, and when a third party 
organization attempted to halt the start of marriages, the Supreme 
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Court denied the request.250  The Supreme Court issued a one-line 
statement without explanation, but scholars believe the request was 
from a party lacking standing.251  This denial officially made same-sex 
marriages legal in Oregon. Pennsylvania became the nineteenth state 
to legalize same-sex marriage.252  A federal district court judge ruled 
the Pennsylvania ban unconstitutional and Governor Tom Corbett 
stated he would not appeal the decision.253  The judge noted that it is 
time to make all state same-sex marriage bans a part of the past.254 
A number of other states have had recent court decisions 
challenging constitutional bans.  A Utah judge ruled that the state law 
banning same-sex marriage was unconstitutional.255  The judge stated, 
“The State’s current laws deny its gay and lesbian citizens their 
fundamental right to marry and, in so doing, demean the dignity of 
these same-sex couples for no rational reason.”256 This indicated that 
the court found due process and equal protection violations within their 
law, and that the statute could not withstand even rational review. 
Since rational basis review is the lowest tier of scrutiny that can be 
applied by the courts, it meant that the law cannot possibly stand. 
Unfortunately, Utah same-sex couples have to wait before running 
down the aisle.  The Supreme Court issued a two-sentence order that 
halted same-sex marriages.257  Giving no explanation, the Court stated 
that marriages resulting from the Utah court ruling needed to wait until 
after the appeal process had finished.258  Scholars suggested that this 
could be the first sign that the Supreme Court will not say that same-
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sex marriage is required under our Constitution.259  On June 25, 2014, 
the U.S. Court of Appeals for the Tenth Circuit affirmed the ruling of 
the Utah court.260  Utah officials are appealed directly to the Supreme 
Court from this Tenth Circuit ruling, giving the Court another 
opportunity to rule on same sex marriage by next year.261  The Justice 
Department has stated that the federal government would recognize all 
marriages that occurred in Utah before the stay was issued, and stated 
that these couples should not have to wait in limbo through a possible 
lengthy appeal process.262 
Other state courts have made similar rulings to the Utah court. An 
Oklahoma judge stated that the constitutional amendment to their state 
constitution violated the federal Constitution.263  The judge handed 
down the ruling which said that the ban on gay marriage was “an 
arbitrary, irrational exclusion of just one class of Oklahoma citizens 
from a governmental benefit.”264  The appeal process must be 
completed before same-sex couples could officially marry, but this 
case could also ensure that the Supreme Court would have to rule on 
same-sex marriage in the near future.265  Oklahoma’s case might be 
able to achieve nationwide same-sex marriage because if a ban on 
same-sex marriage violated the Constitution, no other state’s ban 
would be able to stand. A federal appeals court affirmed the district 
court’s ruling, stating that gay couples have a fundamental right to 
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marry.266  A Virginia judge also ruled that Virginia’s ban on marriage 
equality was unconstitutional.267  The judge stated, “Our Constitution 
declares that ‘all men’ are created equal, surely this means all of us.”268  
If an appellate court affirmed this ruling, it could void other marriage 
laws in the 4th Circuit and eventually the rest of the nation.269  Similarly, 
a Texas court struck down their constitutional ban on same-sex 
marriage.270  “Without a rational relation to a legitimate governmental 
purpose,” declared the judge, “state-imposed inequality can find no 
refuge in our United States Constitution.”271  By making a similar 
ruling to Oklahoma’s court, the Texas court ensured that the Supreme 
Court would be hearing another case on same-sex marriage in the near 
future. 
On March 21, 2014, a Michigan court heard a constitutional 
challenge to their amendment that defines marriage as between a man 
and a woman.272  The Michigan suit attacked the amendment through 
the adoption policies, 273 which is similar to the route that the 
Netherlands took when pursuing same-sex marriage policies.274  The 
judge ruled that the marriage ban violated the Equal Protection Clause 
of the Constitution.275  Michigan’s attorney general decided to appeal 
the ruling, meaning same-sex couples will be waiting through the 
appeal process before same-sex marriage is officially legal. 
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More recently, seven states have made similar rulings in regards 
to same-sex marriage.  On May 9, 2014, an Arkansas judge ruled that 
the state ban was unconstitutional,276  stating: 
Our freedoms are often acquired slowly, but our country 
has evolved as a beacon of liberty in what is sometimes a dark 
world.  These freedoms include a right to privacy. It is time 
to let that beacon of freedom shine brighter on all our brothers 
and sisters. We will be stronger for it.277 
However, the Arkansas Supreme Court issued a stay to same-sex 
marriages pending the appeal process.278  Idaho, Wisconsin, Indiana 
and Colorado followed similar paths, with a judge striking down the 
constitutional ban,279 and a higher court halting same-sex marriages 
awaiting the appeal process.280 
Kentucky had a slower progression in their battle for marriage 
equality.  In a decision on February 12, 2014, a judge ruled that 
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Kentucky must recognize valid gay marriages.281  On July 1, 2014, 
Kentucky went a step further and declared their ban on same sex 
marriage violated the constitutional rights of same-sex couples.282 
Most recently, a Florida court ruled that their state ban was 
unconstitutional, however, the ruling applies to only one county in 
Florida.283  Currently fourteen states are waiting for the appeal process 
to see if their same-sex citizens will be granted the right to marry.284 
Unfortunately, not all states moved in the progressive direction. 
The Kansas House of Representatives passed a measure that would 
allow businesses to refuse services to same-sex couples based on their 
religious disagreement with gay unions.285 The measure was sent to the 
Senate to be debated.286 The Kansas Senate understood the need to 
protect religious beliefs but also believed the bill is going too far and 
would be extremely harmful to Kansas businesses.287 While this 
measure did not actually become good law, it showed that the battle 
for same-sex marriage is far from over.  The Arizona legislature passed 
similar legislation through both houses.288  Fortunately for Arizona and 
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the rest of the United States, Governor Jan Brewer vetoed the bill.289 
Brewer stated, “Religious liberty is a core American and Arizona 
value, so is no discrimination.”290  While these bills were unsuccessful, 
six additional states have proposed legislation along similar lines.291 
Missouri, Illinois, South Dakota, Tennessee, Oregon and Hawaii 
introduced legislation that would enable businesses to discriminate 
against same-sex couples.292  While most of America moved forward, 
some states continued to be adamantly against the idea of marriage 
equality. 
In an unusual decision, the Supreme Court recently helped the 
battle for same-sex marriage by denying certiorari in five cases 
involving same-sex marriage.293  The Supreme Court actually 
advanced the same-sex marriage movement because it allowed the 
lower courts’ decisions to stand, including three federal appeals’ 
decisions that may have a more expansive result.294  The decision 
legalized same-sex marriage in Indiana, Oklahoma, Utah, Virginia and 
Wisconsin.295  Additionally, the court cleared the way for same-sex 
marriage to pass in Alaska, Arizona, Colorado, Idaho, Nevada, North 
Carolina, West Virginia, and Wyoming.296 Further, Kansas, Montana 
and South Carolina have precedents from their judicial circuits that 
favor same-sex marriage policies.297 This decision essentially marks 
the beginning of the end for same-sex marriage bans. Justice Ruth 
 
 289. Fernanda Santos, Arizona Governor Vetoes Bill on Refusal of Service to Gays, N.Y. 
TIMES, Feb. 26, 2014, http://www.nytimes.com/2014/02/27/us/Brewer-arizona-gay-
service-bill.html?_r=1. 
 290. Id.  
 291. Katy Steinmetz, 6 Proposals Denying Service to Gays You Haven’t Heard About, 
TIME, Feb. 27, 2014, http://time.com/10140/arizona-kansas-same-sex-bill-refusal-of-
service-gay/. 
 292. Id.  





 294. Id. 
 295. Id. 
 296. Same Sex Marriage Fast Facts, CNN, Nov. 7, 2014, 
http://www.cnn.com/2013/05/28/us/same-sex-marriage-fast-facts/. 
 297. States, FREEDOM TO MARRY (2014), http://www.freedomtomarry.org/states/. 
UB Journal of International Law  Vol. III, No. I 
128 
Bader Ginsberg has commented that there is no urgency to have the 
court rule on the issue because there has not been a split by federal 
courts.298 She has also stated that the court needs to move slowly on 
social issues because if a ruling is issued that drastically changes the 
law, there can be a lot of backlash from the public.299   The court 
handled interracial marriages in a similar manner, not delivering an 
ultimate ruling on the matter until 34 states already allowed interracial 
marriages.300  The Court leaves the U.S. in an interesting situation 
regarding same-sex marriage. While the Court did advance same-sex 
marriage in a number of states, there will not be a nationwide ruling on 
same-sex marriage in the near future.  In fact, it appears that until a 
court upholds a same-sex marriage ban, the Supreme Court will not 
take a case.  This leaves the decisions up to the states to overturn their 
same-sex marriage bans, which may be difficult in states that have not 
had any judicial proceedings regarding same-sex marriage bans. 
While the U.S. appears to be on a path towards nationwide same-
sex marriage, the 6th Circuit Court recently gave the Supreme Court 
the controversy that Justice Ginsberg alluded to, by upholding same-
sex marriage bans.301  This ruling acts to overturn the rulings of the 
lower courts in Michigan, Ohio, Tennessee and Kentucky.302  The 
majority opinion said same-sex marriage is a topic that should be left 
up to the public and not made by a judicial decision.303  Even though 
this ruling appears to be a roadblock in reaching a nationwide policy, 
Justice Breyer says that the battle on same-sex marriage is far from 
over.304  This new ruling may be exactly what the U.S. needed for the 
Supreme Court to decide on the merits of same-sex marriage. 
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Today Americans stand divided. According to the latest Gallup 
Poll, about 55% of Americans support same-sex marriage.305  The 
executive branch backed gay marriage, while the Supreme Court gave 
mixed signals.  In the most recent stance, the Justice Department has 
stated that federal employers across the nation should treat married 
same-sex couples the same as heterosexual couples regardless of 
whether the state recognizes gay marriage.306  This new policy covered 
a variety of areas, including spousal privilege in court proceedings, 
extra benefits for incarcerated individuals dealing with their spouses, 
and the ability of same-sex couples to file jointly for bankruptcy.307  
Eric Holder declared, “This means that, in every courthouse, in every 
proceeding and in every place where a member of the Department of 
Justice stands on behalf of the United States — they will strive to 
ensure that same-sex marriages receive the same privileges, 
protections, and rights as opposite-sex marriages under federal law.”308 
Holder continued, “[A]s all-important as the fight against racial 
discrimination was then, and remains today, know this: My 
commitment to confronting discrimination based on sexual orientation 
or gender identity runs just as deep.”309  The Attorney General recently 
expounded on his stance when he told the attorneys’ general of the 
states that they are not required to defend bans on same-sex marriage 
if they believed those bans are discriminatory.310 
While thirty-two states and the District of Columbia authorize 
same-sex marriages, a number of states still restrict them.  Following 
other countries’ successful paths to same-sex marriage may be exactly 
what the United States needs to do to reach our own nationwide policy. 
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III. POSSIBILITIES TO BRING NATIONWIDE SAME-
SEX MARRIAGE TO THE UNITED STATES 
A. Customary International Law 
Customary international law could be a key to get the United 
States to pass a nationwide same-sex marriage policy. In a number of 
cases, courts around the U.S. have cited international cases; therefore, 
using customary international law may be the logical next step for 
same-sex marriage.  Customary international law is created out of the 
need to have consistent beliefs between states.311  Customary law binds 
all states that have not shown objections to the established norms, 
which means it can apply more broadly than treaty law, which only 
applies to countries that ratify the treaties.312  The United States, 
through Restatement 3 of the Foreign Relations Law, states that 
customary international law can be incorporated into the “law of the 
land” pursuant to Article VI of the Constitution.313  In fact, customary 
international law is seen as federal common law and, therefore, would 
trump conflicting state law under the Supremacy Clause of the U.S. 
Constitution.314  This means that if making a nationwide policy on 
marriage does not seem possible, it might be easier to implement 
international law in state same-sex marriage cases because it is 
superior to the laws of the states.  If the U.S. courts find that customary 
international law grants the right for same-sex marriage, state laws that 
are contrary to that finding can be challenged. 
The International Court of Justice says, “The Court, whose 
function is to decide in accordance with international law such disputes 
as are submitted to it, shall apply: a. international conventions, whether 
general or particular, establishing rules expressly recognized by the 
contesting states; b. international custom, as evidence of a general 
practice accepted as law.”315  This statute states that, when deciding 
cases, customary international law can be taken into consideration, 
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although some scholars argue that customary law may be unclear and 
confusing to apply.316  However, customary international law can 
develop from norms created in international treaties, including U.N. 
Documents, which can help to make clear international customs.317 
To date, no international document expressly grants the right to 
same-sex marriage.318  The U.N. has issued the Universal Declaration 
of Human Rights, which creates ideals of equality that should be 
extended to same-sex couples.  Article 7 states that all people are equal 
under the law and should be free to equal protection without 
discrimination.319  Article 12 protects a right to privacy, especially in 
the home and family.320  Finally, Article 16 states that the right to marry 
is without limitation and should be granted to everyone of full age.321 
Taken together, these three articles point to a policy allowing same-
sex marriage.  Article 16 does not state that marriage between a man 
and a woman is the only type of marriage protected by the Declaration 
of Human Rights; rather, it states that men and women have a right to 
get married.  Reading that, in combination with a right to privacy in 
the home and the right to equal protection, Article 16 can mean that all 
men and all women have the right to marry whomever they please and 
to start a family. 
Another international document that may even go a step farther 
for gay rights is the International Covenant on Civil and Political 
Rights (ICCPR).322  The ICCPR includes rights to equality regardless 
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of sexual orientation.323  The first interpretation of the ICCPR by the 
U.N. Human Rights Committee (the Committee) showed that the 
ICCPR was not enacted to protect gay rights.324  However, in Toonen 
v. Australia, the Committee specifically stated that provisions 2 and 26 
protect sexual orientation.325  A provision in the ICCPR now exists that 
grants the right to marry.326  Since the ICCPR can be interpreted to 
include a protection for sexual orientation, a protection for same-sex 
marriages can easily be inferred.327  While a strict reading of the 
marriage provision does not directly grant the right to same-sex 
marriage, the provision does not directly state that the fundamental 
right to marry is only between a man and a woman; rather, it is the 
right for men and women to get married but not necessarily to each 
other.328 
These two documents taken together could be the spark to 
American law that would allow for the passage of same-sex marriage. 
While interpretations by the Committee are not binding law for the 
U.S., their rulings are persuasive and U.S. courts will have to find a 
justification as to why they are not following the Committee’s 
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decisions.329  Even if the international law is not settled as to whether 
same-sex marriage is a custom, there are similarities to American law 
that should at least be persuasive to the U.S.  For example, the Fifth 
Amendment states that the federal government cannot deny life, liberty 
or property without due process of law.330  Similarly, the Fourteenth 
Amendment states that states cannot deny life, liberty or property 
without due process of law and cannot deny its citizens equal 
protection under the laws.331  The Supreme Court has stated that there 
is a fundamental right to marry.332  These three facts can be interpreted 
as to establish the same rights that both the Universal Declaration of 
Human Rights and the ICCPR grants.  If the U.S. already has similar 
laws in place, it can make the idea of customary law more persuasive 
because we believe in the same ideals.  Finding a protection of same-
sex marriage in international law can mean that U.S. courts will be able 
to find the same rights in our own laws. 
While customary international law can be a factor in determining 
same-sex marriage policies in the U.S., there are a number of 
inferences that must be made to say that there is a fundamental right to 
same-sex marriage.  Unfortunately, no international tribunal has been 
as expansive as the Committee’s ruling on the ICCPR prohibiting 
discrimination based on sexual orientation.333  Thus, without a strong 
backing that same-sex marriage is a norm in international law, it might 
be a stretch to say that customary law requires a right for same-sex 
couples to marry. 
B. Goodbye DOMA 
Since its enactment in 1996, DOMA gave states a way around 
same-sex marriage.  If the federal government could limit benefits to 
marriages between a man and a woman, then the states could limit the 
right of marriage to the same definition.  In fact, that was exactly why 
it was enacted.  It calmed fears that same-sex marriage would suddenly 
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be legalized everywhere if one state adopted that policy.334  DOMA 
was a safeguard to heterosexual marriages, and if the federal 
government allowed for a distinction, the public agreed.  In 1996, an 
overwhelming 68% of people agreed that marriage should only be 
between a man and a wife.335 This was evident through the number of 
states that passed state DOMA laws.336  DOMA offered a protection 
that meant, if nothing else, the federal government felt that equality 
could be reached without granting same-sex couples the right to marry. 
DOMA never made same-sex marriage legal or illegal, but now 
that the has Supreme Court ruled that defining marriage as a union 
between a man and a woman (at least in regard to federal benefits) is 
unconstitutional, it might lead the way for authorizing same-sex 
marriage.  Justice Scalia stated it was only a matter of time before the 
Court said that same-sex marriage was needed in order to create 
equality for homosexual couples.337  The latest stance by the Justice 
Department showed that Justice Scalia’s statement had some truth 
behind it.  Ensuring that same-sex married couples have all of the same 
federal benefits as heterosexual married couples regardless of the state 
in which the couple resides showed a need to recognize same-sex 
marriages to achieve equality.338 This new stance could be the first step 
that our nation needs in order to tackle marriage equality at a national 
level. 
Just because DOMA is no longer good law, the road is not without 
challenges for same-sex activists.  Marc Solomon, the national 
campaign director of Freedom to Marry, states, “We’re going to be 
entering an era where most of the legislative fights are over, and we’re 
going to have to undo constitutional amendments, and do that at the 
ballot box.”339  Since a number of states have legislation that says 
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marriage is between a man and a woman, it is unlikely that the 
legislature is just going to change the policy with which their 
constituents have been happy.  This leaves the change in the hands of 
the American people.  While gaining more acceptance across the U.S., 
only three states have successfully achieved same-sex marriage 
through popular vote.340  This means that unless the Supreme Court 
handles another case and actually gives a ruling on the merits of same-
sex marriage, it may be an uphill battle to change the policy on a state-
by-state basis. 
C. Model for the U.S. to Follow 
All three case studies show similar pathways to legalizing same-
sex marriages.  Through rulings in court or legislative action, same-sex 
marriage has become policy.  The popular vote has not been the 
method chosen for achieving same sex marriage in these countries. 
While the public opinion supporting same-sex marriage has reached 
over 52% in America, it does not appear that leaving the vote to the 
people will be a potential way to achieve same-sex marriage.  A 
spokesperson from the Human Rights Campaign says, “No one is 
under any illusions that marriage is going to come to all 50 states 
through any other venue than the United States Supreme Court.”341 
If court action is the way to go, Canada may be the best model to 
follow.  The Canadian Supreme Court gave the legislature permission 
to enact legislation.342  The Court told the legislature that they did have 
the power to enact a nationwide marriage policy.343 However, this 
might come from the fact that family law is controlled by the national 
government in Canada.344  While each state can make its own family 
law in the U.S., if we are giving the power to the Supreme Court to 
decide if a policy is constitutional, they would be able to make a 
sweeping decision.  This means that if the Court can find that same-
sex marriage bans are unconstitutional because they are a deprivation 
of liberty, no state would be allowed to continue with its marriage bans. 
The national government would not be stepping on the toes of the 
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states, but marriage equality could be reached by attempting to have 
congruence with our Constitution. 
While the Netherlands did not have our federalism problem, their 
rationale could be the most helpful information from their same-sex 
marriage crusade.  Equality was the reigning theme and could be one 
of the best arguments for the United States, with both the Fifth and 
Fourteenth Amendments granting equal protections under the law. 
Taking the words of Otto Vos, marriage should be about love, not 
gender.345  Experts have said that same-sex marriages in the United 
States have been associated with “dignity, identity and love.”346  If love 
was part of the winning argument in the Netherlands, American 
attorneys should take notes and include a theme of love in their 
arguments because everyone is entitled to be happy and to be loved. 
Like the Netherlands, the most helpful aspect of the United 
Kingdom’s gay rights movement was their rationale.  Discrimination 
was the winning argument for the United Kingdom because they would 
not recognize same-sex marriages that were validly entered into in 
other countries.347  Like the Netherlands, the need for equality won out 
in the same-sex marriage debate.  So with multiple countries agreeing 
that true equality could only be reached by allowing same-sex 
marriage, the U.S. could find a combination of international and 
domestic reasoning needed to pass marriage equality. 
IV. CONCLUSION 
The U.S. has made progress in marriage equality, but there are still 
eighteen states that do not allow same-sex marriage.  International law 
can, at the least, be persuasive authority if the Supreme Court decides 
another same-sex marriage case.  Whether following the rulings in 
Canada, where the court stated that the national government had the 
right to enact a marriage bill even with a similar system of federalism, 
or following the United Kingdom or the Netherlands with a ruling that 
same-sex marriage is necessary to truly have equality, the U.S. could 
easily achieve marriage equality.  The U.S. should take these other 
countries’ reasoning about same-sex marriage, rather than try and copy 
their direct paths.  The idea of equality and a fundamental right to 
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marry should be enough to get the U.S. on a path to a nationwide 
policy.  If the U.S. wants to guarantee equality under the law, marriage 
equality must be the next step. 
 
